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December 13, 2023

To:  Adena Long, Director, Portland Parks and Recreation
Todd Lofgren, Deputy Director
Jenn Cairo, City Forester
Casey Jogerst, Permitting & Regulation Manager

From: Jennifer Croft, City Ombudsman

Summary

In spring 2023, the Ombudsman’s Office was contacted by a complainant who raised a
concern about the development permit review conducted by Portland Parks and
Recreation Urban Forestry. The complainant felt that it is unfair to assign the Urban
Forestry review for development projects valued at over $25,000 regardless of the
scope of work, resulting in some permit applicants being charged a review fee when
projects do not involve exterior work and do not impact street trees.

We looked further into this complaint by consulting with relevant City staff, examining
the Tree Code and reviewing documentation and data provided by Urban Forestry
about the development review process.

We find the complaint to be partially substantiated. In principle, a requirement that
development projects exceeding a certain valuation be reviewed in relation to street tree
standards may serve broader City goals and does not necessarily raise fairness
concerns. However, we have concerns about the reasonableness of the review fee,
which is a flat fee that has increased over the years while the financial threshold that is
one of the triggers for Urban Forestry review has not. In addition, the City Code
provisions in this area are vague and confusing, contributing to a lack of clarity about
whether they align with their stated purpose. This can make it difficult for community
members to navigate the requirements and lead to confusion about Urban Forestry’s
authority to review permits when projects do not impact on the right of way. We
recommend to reassess the fee to ensure that it is commensurate with the extent of
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review involved and is equitable for permit applicants undertaking relatively smaller
projects. We also recommend to revise the relevant Code sections to make the tree
plan and street tree planting requirements clearer and more transparent to community
members.

Background

The development permitting process generally involves multiple infrastructure bureaus
conducting reviews of the proposed development for compliance with requirements.
Urban Forestry is one of the bureaus and groups that might review a development
permit. Urban Forestry reviews are conducted any time a project is valued at $25,000 or
greater and any time a Street, City, or Heritage tree may be impacted or removed by the
development.’

City Code Title 11, known as the Tree Code, addresses trees in both development and
non-development situations. Its chapters seek to enhance the quality of the urban forest
and optimize the benefits that trees provide. Chapter 11.50 addresses trees in
development situations. Its stated purpose is to support and complement other
development requirements with a focus on achieving baseline tree preservation and
total tree capacity on a site, considering the anticipated use and level of development
(11.50.010). The Chapter regulates the removal, protection, and planting of trees
through the development process to encourage development, where practicable, to
incorporate existing trees into the site design, to retain sufficient space to plant new
trees, and to ensure suitable tree replacement when trees are removed.

According to 11.50.020, a tree plan is required with all development permits, unless
there are no private trees 12 inches or more in diameter, no city trees six inches or
more in diameter, and/or no street trees three inches or more in diameter, and the site
or activity is exempt from the On-Site Tree Density Standards (11.50.050) and the
Street Tree Planting Standards (11.50.060). Urban Forestry is responsible for reviewing
development permits for compliance with City and street tree preservation and
protection and street tree planting requirements, while the Bureau of Development
Services (BDS) reviews development permits for compliance with private tree on-site
preservation, protection, and planting requirements (11.10.010).

The Street Tree Planting Standards apply to projects “within or fronting on any City-
owned or -managed streets.” Among the exemptions are development activities
associated with additions, alterations, repair, or new construction where the project
value is less than $25,000. Based on this provision, one of several triggers for Urban

" Overview of Urban Forestry development review on the City website.
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Forestry review of a development permit is the valuation of a new construction or
remodel project at $25,000 or higher.

Urban Forestry development review
process

The Urban Forestry development review is conducted either by a Development Services
Technician Il only or by both Development Services Technicians and Tree Inspectors.
According to the Urban Forestry permitting manual,? a preliminary Technician review
consists of reviewing the case in the City’s permitting software (A7), the tree plan,
geographic information system, and the property history. The manual outlines when
Technicians should reassign the case to a Tree Inspector, including if existing street
trees are proposed for removal or development will impact existing street trees.

To set fees, Urban Forestry estimates 4.5 hours of staff time for the typical development
review. According to data provided to the Ombudsman’s Office by Urban Forestry, in
calendar year 2022, out of a total of 2,914 issued permits they reviewed, 32% of cases
had a final sign off after a preliminary review by Development Services Technicians
while 68% had a final sign off by Tree Inspectors. Permit applicants are charged the
same review fee regardless of whether the review is approved after the preliminary
review or following the additional review by a Tree Inspector which, according to Urban
Forestry, commonly includes a field review.

Depending on the development project, Urban Forestry’s review of a tree plan might
result in requirements to plant or retain street trees and/or the approval or required
mitigation of street tree removal.3 According to data provided by Urban Forestry, 18% of
the reviewed permits issued in 2022 resulted in requirements to plant street trees and
26% in requirements to retain street trees. According to Urban Forestry, this data does
not reflect the full picture of street tree activity since it excludes some types of permits
where this information is not captured in A7.4

As of Fiscal Year 2023-24 (FY 2023-24), the Urban Forestry review fee is $613 for
residential and commercial remodel and construction permits. According to Urban
Forestry, past variation in the fee depending on whether the project was residential,
commercial, remodel or construction was eliminated because their review process is the
same across these different types of permits.

2 Portland Parks and Recreation Permitting and Regulation Manual, Building Permit Reviews - Procedure,
edited on 12/15/2022, page 2-2.

3 The Tree Preservation Standards (11.50.040) govern approval or mitigation of street tree removal.

4 The data does not include public works permits or permits issued through the Field Issuance Remodel
Program.



Issues of concern

Fairness and reasonableness of the review fee

The flat nature of the Urban Forestry development review fee raises questions of
fairness if community members are charged the same amount for a desk review or for
an inspector’s field visit and regardless of project scale or impact on street trees. For
example, Urban Forestry reviews of approximately one-third of permits issued in 2022
did not involve a Tree Inspector and were approved after Development Services
Technicians conducted a preliminary review. In addition, the fee has increased over the
years since the current Tree Code came into force in 2015. Urban Forestry attributes
this increase to cost recovery efforts. However, the $25,000 threshold for exemptions is
the same as in the previous version of the Tree Code decades earlier, when
presumably that amount entailed a significantly larger project than today. This creates a
situation where more permits are likely to be assigned Urban Forestry review, and it
may disproportionately affect permit applicants undertaking relatively smaller projects,
such as small businesses or homeowners from historically marginalized communities.
For projects close to the $25,000 threshold, for example, the Urban Forestry fee of $613
is one of the largest line items. (A sample online fee estimate for a residential project
valued at $28,000 shows only the Bureau of Environmental Services Plan Review fee to
be higher, at $760.)

Figure 1. The development permit review fee has increased while the $25,000 threshold under
the Street Tree Planting Standards has not.
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Lack of clarity in the Tree Code and possible misalignment
with purpose

A number of the Code provisions governing trees in development are overly confusing.
For example, as noted above, a tree plan is required in conjunction with all development
permits unless there are no private trees 12 inches or more in diameter, city trees six
inches or more in diameter, and/or street trees three inches or more in diameter, and
the site or activity is exempt from the On-Site Tree Density Standards and the Street
Tree Planting Standards (11.50.020). This vague wording does not specify where the
trees should be located in relation to the development activity, or if they should be
impacted by it. This can lead to confusion about when the tree plan requirement applies,
for example in a situation when a project is not taking place in proximity to any of the
trees on a property. The reference to the tree plan not being required if the site or
activity is exempt from the On-Site Tree Density Standards and the Street Tree Planting
Standards is also confusing.® This can also make it difficult for community members to
understand when they are required to submit a tree plan.

In addition, the Street Tree Planting Standards apply to “projects within or fronting on
any City-owned or managed streets.” While it seems clear that a project “within” a street
takes place in the right of way, it is less clear what it means for a project (such as a
kitchen remodel) to “front on” a street. The current interpretation by Urban Forestry, that
a project fronts a street because the site (property) fronts the street, might result in
11.50.020 being applied overbroadly, since “project” is a narrower term than “site.”

Another point of confusion is that while the Street Tree Planting Standards apply to
“projects within or fronting on any City-owned or managed streets” (11.50.060A), the
Street Tree Planting Requirement (11.50.060C) states that “Any proposed change in
width in a public street right-of-way or any other proposed street improvement, including
the development of new public streets, shall include areas for tree and landscape
planting where practical.” Paragraphs 11.50.060C(1) and (2) specify the actual
requirement. The narrower language in 11.50.060C referring to changes in the right-of-
way appears to create a mismatch between the scope of the regulations and the
required action. This can leave community members unclear about what is actually
required.

5 Specifically, it is unclear whether the point that the Code intends to convey is that the Standards are not
applicable if a site or activity falls under 11.50.050 and/or 11.50.060 but is then exempt under those
subsections, or whether the Standards are not applicable if either 11.50.050 and/or 11.50.060 does not
apply in the first place or the subsections apply, but the activity is then exempt under those subsections.
In other words, does 11.50.020 mean to say: “ A tree plan is required in conjunction with all development
permits, unless...Section 11.50.050 and Section 11.50.060 do not apply or the site or activity is otherwise
exempt under these sections”?




Commentary prepared on Title 11 also suggests a nexus between the Street Tree
Planting Standards and activity in the right of way: “This standard establishes the
expectation for Street Tree planting, ensuring that they are considered along with other
competing requirements for use of the right of way, rather than at the end when
identifying what room is left over to plant trees.”® An interior alteration, for example,
would presumably not create competing requirements for use of the right of way.
Furthermore, the overall purpose of Chapter 11.50 implies that its scope is development
that would impact existing trees or affect the space for planting: “to encourage
development, where practicable, to incorporate existing trees into the site design, to
retain sufficient space to plant new trees, and to ensure suitable tree replacement when
trees are removed.”

Urban Forestry points out that the conceptual approach that street tree planting is a
nonconforming upgrade in development is not new, and that the previous version of the
Tree Code required planting street trees if development exceeded a valuation of
$25,000. Even so, the current Code creates ambiguity about whether the requirement
involves a nexus between the development and the right of way. Clarifying this and the
other points mentioned above would make the rules easier to understand and more
transparent, particularly to community members who may incur high transaction costs in
trying to navigate them.

Recommendations

Protecting and growing the urban tree canopy is an important goal that has become
even more urgent due to climate change. It is also important that measures to advance
this goal are reasonable, fair, and transparent. We recommend that Urban Forestry take
the following steps to ensure that its review of development projects in relation to street
tree standards is fair and equitable for community members and is based on Code that
is formulated in a clear and understandable way.

e Reassess the flat fee for Urban Forestry review of residential and commercial
remodel and construction permits in relation to the level of effort involved with the
process. Options could include charging a lower fee when the permit is reviewed
only by a Development Services Technician and adding inspection fees if needed
at the final approval stage, and having fees vary depending on project valuation.
This assessment should take into account Parks’ cost recovery policy to reduce
cost as a barrier for underserved communities.’

e Revise the Tree Code chapter on trees in development to clarify provisions
regarding when a tree plan is needed and when development creates obligations




under the Street Tree Planting Standards, ensuring that the language is aligned
with the overall purpose of the chapter on trees in development. If project
valuation below a certain amount is retained as one of the exemptions to the
standards, the amount should be updated to reflect current project costs.
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January 16, 2024

Jennifer Croft

City Ombudsman

1221 SW 4t Avenue, Room 310
Portland, Oregon 97204

Dear Jennifer:

Thank you for the opportunity to review and provide feedback on the findings and
recommendations memo resulting from your investigation. | appreciate the time
you’ve taken to work with the Portland Parks and Recreation (PP&R) Urban
Forestry (UF) team to understand the Tree Code and related processes to best
inform the memo. Tree Code regulatory work is complex, requires patience to
understand, and | recognize the time commitment you’ve undertaken to work
through this investigation.

e The recommendation to reassess the flat fee for residential and commercial
permits has previously been considered and next steps depend upon the
following:.

o PP&R has a Cost Recovery Project underway, that will include review
and revision of permitting services fees administered by UF. UF has
requested review of these fees, among others, in that project.

o Toimplement differing fee amounts requires changes to the permitting
database technology (Amanda 7, owned by BDS) to correctly apply the
fee modifications. UF has requested changes in the permitting
database to provide for charging different fees in residential and
commercial permitting situations. Amanda 7 technology change
requests have been, and continue to be, a significant barrier in making
improvements to processing permits and implementing the UF
regulatory program in its entirety. For context, as of today, the oldest
UF technology change request sitting in the system is 1,689 days old,
slightly over 4.5 years. With the creation of a Single Permitting
Authority in the next fiscal year, UF expects to see revisions to the BDS

Urban Forestry
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technology system potentially allowing for efficient modficiations to
meet the demands and changes of the times. With these
programmatic revisions, fee stratifications can, once again, be
considered.

o The “Issues of concern” section of the memo states, “...the fee [UF
development review fee] has increased over the years since the Tree
Code came into force in 2015. Urban Forestry attributes this increase
to cost recovery efforts.”

= This statement insinuates the fee is arbitrary, which it is not.
Cost analyses are performed on an annual basis to inform the
fee schedule for the next fiscal year. Cost increases since 2015
have been substantial and UF fees continue to fall short of the
inflation trajectory, remaining well below full cost recovery.

e The recommendation to revise the Tree Code chapter on trees in development
(11.50) is acknowledged and is already listed for consideration in Phase 3 of
the Title 11 Amendment Project, scheduled to begin once the in-process
Portland Urban Forest Plan update is complete. This would include reassessing
the $25,000 threshold, as well as several other amendments.

Again, thank you for the opportunity to review the memo and provide feedback on
the findings and recommendations.

Sincerely,

Director Adena Long


https://www.portland.gov/trees/title-11/about
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